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tor's beneficiary." 10 In Jordan's Estate 11 the leading case on the same 
question since the act, these words are used : "But even in the event 
of his assumption of duties he can receive no more than compensation 
for the services which he may have rendered. ... He could 
have no conceivable motive in unduly influencing the act of the testa- 
tor, nor interest in the subject matter of the future controversy, and 
had therefore no legal interest." In Jeane's Estate, 12 the latest case 
on the question, where the witness was both executor and an officer 
of the company which was trustee of the gift for charitable uses, 
it was held, "The reasoning of our cases which hold that the com- 
pensation of an executor for his services does not disqualify him, 
applies with no less force to the services which may be rendered by 
the Pennsylvania Company in paying the dividends to the Children's 
Hospital." The court distinguishes Kessler's Estate 13 on the ground 
that in that case, the witness in addition to being trustee and execu- 
tor, was an officer of the church which was the beneficiary. It is 
submitted that it is the beneficial quality of the interest of a witness 
that brings it within the act ; that its contingency has no rational 
bearing on the question, because, whether a man be executor, legatee, 
or officer of a charitable beneficiary under a will, the receipt of his 
bequest or the devolution of his duties thereunder, are subject to the 
same contingencies, c. g., the will may be revoked ; or he may die 
before the testator. If this interpretation of the cases be accepted, 
the decision of the principal case is in full accord with the existing 
law. 

F. L. B. 



Wills — Secret Trust to Defeat a Mortmain Statute. — 
The question, whether a secret trust attached to an alternative be- 
quest, which, by the terms of a will, was to become effective in case 
the testatrix died within one calendar month, is discussed in the 
case of Stirk's Estate. 1 

The facts of the case presented a very interesting problem. The 
testatrix in her will bequeathed her residuary estate to a charity. 
The scrivener, knowing that the testatrix was about to undergo 
a serious operation, prepared a codicil in which was contained an 
alternative bequest, in case of the death of the testatrix within one 

M For authority that the correct theory of the commissions of executors 
and trustees is compensation for work clone, see McCausland's Appeal, 38 
Pa. 466 (1861); Montgomery's Appeal, 86 Pa. 23 (1878); Hensmi's Estate, 
217 Pa. 207 (1907)- 

n i6i Pa. 393 (1894). 

"228 Pa. 314 (1008). 

"221 Pa. 314 (1908). 

"232 Pa. 98 (1911)- 
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month. The name of the legatee was not inserted by the scrivener 
before the codicil was read to the testatrix; but she was told 
that in case of her death within thirty days, the gift to the charity 
would be void under the Act of 185s, 2 that therefore it became neces- 
sary for her to consider to whom should go the amounts which she 
had given to charity in such event. As to the residuary bequest she 
said, "Give that to the company," meaning the trust company which 
was to act as trustee of the original bequest. The court held that 
this alternative bequest to the trust company was impressed with a 
secret trust for charities and was void. 

The question as to whether a bequest, absolute on its face, is 
in reality a secret trust has been discussed in many cases in both 
English and American courts. Judge Sharswood summarizes the 
result of the English decisions as follows: 3 (1) If an absolute 
estate is devised, but upon a secret trust assented to by the devisee, 
either expressly or impliedly, by knowledge and silence before the 
death of the testator, a court of equity will fasten a trust on him 
on the ground of fraud, and consequently the statute of Mortmain 
will avoid the devise, if the trust is in favor of a charity. (2) But if 
the devisee have no part in the devise, and no knowledge of it until 
after the death of the testator, there is no ground upon which equity 
can fasten such a trust on him, even though after it comes to his 
knowledge he should express an intention of conforming to the 
wishes of the testator." 

The important question, therefore, in every case is to determine 
whether or not there has been any assent, express or implied. 4 The 
facts of the cases which fall under the second class referred to by 
Judge Sharswood, disclose that the alternative bequest or the be- 
quest to whjch there is attached the desire of the testator that the 
legacy be laid out by the legatee for charity, was, in each instance, 
made with full knowledge that the legatee was not bound to carry 
out such desires and could do with the bequest what he willed. The 
facts of Stirk's Estate show that the scrivener knew or had reason 
to believe that the testatrix executed the codicil in the belief that the 
trust company would be bound to carry out her desires that the 
residuary estate should go to charity. The silence of the scrivener 
under these circumstances amounted to assent and acquiescence, and 
a trust was accordingly imposed upon the, trust company. The be- 
quest of the residue was treated as a gift induced by fraud and the 
trust company, although innocent, was not allowed to gain any 
benefit through the fraud of another. As is said in an old English 
case, 5 referred to in a case cited by the court, 6 "No person can 

* P- L. 332- 

'Schultz's Appeal, 80 Pa. 396 (1876). 
'Flood v. Ryan, 220 Pa. 450 (1908). 
'Bridgman v. Green, 2 Ves. 627 (Eng. 1755). 

•Russell v. Jackson, 10 Hare 212 (Eng. 1852). For a review of English 
and American decisions see 20 L. R. A. 46s, and 22 L. N. S. 1262. 
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claim any interest under a fraud committed by another. However 
innocent the party may be, if the original transaction is tainted with 
fraud, that taint runs through the derivative interest and prevents 
any party from claiming under it." 

The only distinction that can possibly be drawn between the 
principal case and the cases where the legatee actually promised 
to carry out the trust, is that different parties committed a fraud 
upon the testator. The reason for imposing a trust upon the legatee 
who has made such a promise is that no one can claim any interest 
in a fund acquired by fraud unless that person is a bona fide pur- 
chaser for value. A legatee to whom a gift induced by fraud is 
given, certainly can not be classed as a bona fide purchaser, and a 
gift to such a person plainly falls within the first class of cases men- 
tioned by Judge Sharswood. 

R. B. W. 



